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INTRODUCTION

A fte r sev en  years o f  ex is ten ce , th e  C o m m ittee  o n  C o asta l S ta te  Ju risd ic tio n  
R ela tin g  to  M arin e  P o llu tion  o f  th e  In te rn a tio n a l L aw  A sso c ia tio n 95 w ill defin itiv e ly  
w rap  up its w o rk  d u rin g  th e  m on th  o f  ju ly  2 0 0 0 . th e  p re sen t co n trib u tio n  in tends to 
in fo rm  th e  con fe ren ce  ab o u t th e  w o rk in g  m eth o d  and  th e  ac tua l w ork  acco m p lish ed  
b y  th is  co m m ittee , w h ile  at th e  sam e tim e try ing  to  m ake  som e links w ith  the 
aeg ean  sea  setting .

In  o rd e r to  do  so , a sh o rt in tro d u c to ry  p a rt d esc rib in g  the o rig in , s truc tu re  
and  m eth o d  o f  w o rk  th is  A sso c ia tio n  seem s ind isp en sab le . S u b seq u en tly , a  b r ie f  
o v e rv iew  w ill be  g iv en  o f  th e  w o rk  acco m p lish ed  b y  th e  C o m m ittee  on  C oasta l 
S ta te  Ju risd ic tio n  R ela tin g  to  M arine  P o llu tio n  so  far. B esid es o rg an iza tio n a l 
e lem en ts , su b stan tiv e  is su es w ill be  ad d re ssed  w ith  spec ia l em p h as is  on  th e  final 
rep o rt and  the co n c lu s io n s  reach ed  there in . A  last p a rt w ill th en  try  to  assess  the 
po ss ib le  p rac tica l im p lica tio n s o f  th e  w o rk  acco m p lish ed  by  th is  C o m m ittee  fo r the 
A eg ean  S ea  area. T w o  m ain  issues w ill be  h ig h lig h ted  in th is respec t befo re  
reach in g  co n c lu s io n s , to  w it th e  cu sto m ary  law  n a tu re  o f  th e  ru le  o f  refe rence  
re la tin g  to  v esse ls-so u rce  p o llu tio n  on th e  one  h and , and  o f  th e  stra it reg im e on the 
o th e r hand .

THE INTERNATIONAL LAW ASSOCIATION

1. O rig in

T o g e th e r w ith  o th e r co u n trie s , B e lg iu m  has p lay ed  a crucia l ro le  in the 
e s tab lish m en t o f  th e  IL A . F irs t o f  all, it w as n am ely  in B russe ls tha t th is 
o rg an iza tio n , w h ich  w as then  ca lled  "A sso c ia tio n  fo r th e  R efo rm  and  C od ifica tion  
o f  th e  L aw  o f  N ations"  w as fo u n d ed  at a C o n fe ren ce  h e ld  in O c to b e r 1873. T he 
idea  o rig in a lly  cam e  from  the  U n ited  S ta tes and  has to be  re la ted  to  th e  nam e o f  
D av id  D u d ley  F ield . F o r  those  o f  yo u  in te re sted  in co m p ara tiv e  law , th is nam e 
m u st ce rta in ly  so u n d  fam iliar. T h e  U n ited  S ta tes, b e in g  a  com m on  law  coun try , has

95 H e re in a f te r  c i te d  a s  IL A
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indeed not much to do w ith codification o f  law. But if  it had been up to David 
Dudley Field, A m erica would today belong to the Rom ano-Germ anic continental 
group o f  states, because he tried very hard in New York to start this movem ent o f  
codification. A fter having drafted a Civil Code for the State o f  New York, he 
intended to draw up a Code o f  International Law.

Around the sam e time, a num ber o f  European ju rists w ere considering the 
creation o f  an Institute o f  International Law. Again it was a Belgian, Professor 
Rolin o f  the University o f  Ghent, who took the initiative and succeeded in 
establishing that Institute which about a month later sent a delegation to the 
Brussels Conference which, in turn, established the "Association for the Reform 
and Codification o f  the Law o f  Nations". At the Brussels Conference o f  1895, more 
than 100 years ago, the name was finally changed to "International Law 
Association". This change took place because the original founders o f  this 
organization were o f  the opinion that in order to prom ote international arbitration, 
and thus find an acceptable substitute for war, a  Code o f  International Law had to 
be drafted first. Very soon, how ever, it appeared that arbitrations did start to 
increase and deal with im portant issue which otherwise m ight have escalated into 
war, such as for instance the Fur Sealing A rbitration which occurred in between. 
This trend was only confirm ed by later state practice, as well as the establishment, 
and later case load, o f  the Perm anent C ourt o f  International Justice in 1899/1907, 
the Perm anent Court o f  International Justice (1920) and the International Court o f  
Justice (1945). Therefore, other more pressing issues found their way into the 
agenda o f  the ILA, as evidenced by the first major accom plishm ent o f  this 
organization at its Antw erp (again in Belgium ) 1877 m eeting concerning the 
unification o f  the Rules o f  General A verage, which alm ost immediately were 
generally followed in practice and referred to as the York-A ntw erp Rules o f 
General Average. Since then many more such draft rules and conventions have 
been elaborated in this way.

2. Structure

Main organ o f  the Association is an Executive Council. This body is 
elected by the m em bers o f  the organization, which can be either Branch members, 
i.e. members elected by regional Branches o f  the Association, or Fleadquarters 
mem bers, i.e. members elected by the Council. The num ber o f  Executive C o u n c il. 
members a Branch can appoint varies between one and three according to the size 
o f  its Branch m em bership. This body has the full pow ers o f  the Association in the 
intervals between the conferences which, ever since the end o f  the Second W orld 
War, are held on a two-yearly basis. A fter each such conference the transactions 
are published.

Besides the Executive Council, there also is a Full Council, which consists 
o f  the members o f  the Executive Council and the Presidents and Secretaries o f  all 
Branches. The Full Council meetings take place during the conferences.

Branches are thus regional, not national, and need at least ten members in order to 
be created, but preferably not less than twenty in order to survive. W ith only five 
Branches in the beginning, this Association had grown to fifty-one Branches at the 
tim e o f  the last Conference in Taipei.%

3. M ethod o f  work

The actual work o f  the ILA is done through the medium o f  international 
comm ittees. In 1980 the Executive Council adopted procedures for establishing 
international comm ittees. The latter were revised in 1997.97 The creation o f  such 
com m ittees is decided by the Executive Council upon proposals which can be made 
by any Branch or any m em ber o f  the Association, and upon the recom m endation o f 
the D irector o f  Studies. If the proposal is accepted, the Executive Council also 
appoints from within the members o f  the A ssociation a Chairm an and a Rapporteur 
or Rapporteurs on the basis o f  their expertise. With respect to the appointm ent o f 
the officers o f  these com m ittees, the procedural rules provide that due regard must 
furtherm ore be given while making the selection to geographic and legal system 
representation.

W hen all this is done, Headquarters informs the different Branches o f  the 
decision taken and invites nom inations for m em bership in those newly established 
comm ittees. The num ber o f  comm ittee M em bers a Branch can appoint, follows a 
sim ilar pattern as the one observed with respect to the appointm ent o f  members o f  
the Executive Council.98 The procedural rules clearly indicate that it "would be 
impractical" for all Branches to be represented on all comm ittees. Furthermore, 
Branches should propose people who are willing to contribute to the work o f  the 
com m ittee, “ in particular by responding to questionnaires and circulated drafts” . 
Once all these suggestions for nomination are received it is the Executive Council 
which appoints, subject to the approval o f  the Chairm an o f  the Comm ittee. The 
latter should take into account “ relevant expertise, geographic representation and 
the needs o f  the comm ittee". M em bership to such international com m ittees is 
how ever not an acquired right, for if  a m em ber evidences persistent lack o f  interest, 
he can be rem oved again.99

The way in which the actual work has to proceed is not regulated by a 
fixed procedure100 but can grosso m odo  be explained in a simplified m anner as

96 A s listed in The In te rna tiona l L aw  A ssocia tion: R eport o f  th e  S ix tv -E ig h th  C on ference  h e ld  a t Taipei, 
Taiwan, 24  to 3 0  M ay 1998 , London, ILA , pp. 106-122 (¡9 9 8 ) . H ere inafter c ited  as 68"' C onference 
R eport.
97 R evised  P rocedures fo r E stab lish ing  In ternational C om m ittees  and S tudy  G roups, as rep rin ted  in ibid., 
pp. 77-79
9R S e e  supra sub  II (2).
99 C om m ittees are  estab lished  fo r a fo u r-y ear te rm , w ith a renew al dec ision  being  taken fo r further
periods o f  up to  four yea rs  after that. At that occasion , a lso  the m em bersh ip  o f  the C om m ittee is
rev iew ed  on the recom m enda tion  o f  the C h a ir  o f  the C om m ittee  and the D irecto r o f  S tudies.
inn T he o n ly  p rov ision  in th e  R evised  P rocedures for E stab lish ing  In ternational C om m ittees and Study 
G roups, Art. 12. supra n o te  , pp. 78-79  (on ly  artic le  under the head ing  “W ork o f  C om m ittees") states:
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follows. The Chairm an and the Rapporteur get together to try  to come up with a 
comm on concept and objective o f  how  to proceed. A first m eeting o f  the 
Comm ittee then decides upon the concrete work to be undertaken. The Rapporteur, 
after having received this m andate, starts his w ork w hich consists o f  preparing a 
draft text on the subject placed on the agenda. Since there is a  tw o yearly interval 
between conferences, norm ally a first draft has to be presented within one year. An 
interim m eeting o f  the Comm ittee is then convened, at which occasion the content 
o f  the draft is discussed between the m em bers. This norm ally results in a whole list 
o f  com m ents, suggestions, am endm ents, changes .... which the R apporteur then has 
to try to accom m odate in a new version o f  his report. Once he has finished that job, 
the Rapporteur sends his text around to the m em bers o f  his Com m ittee for 
consideration. These m em bers may then, in turn, subm it this text to their regional 
Branches. A fter having received all these comm ents, the R apporteur is then obliged 
to subm it a final text to the Headquarters o f  the A ssociation, several months in 
advance to the next Conference. H eadquarters subsequently prints all these reports 
o f  the different com m ittees, and sends the whole package around to all its members 
in the form o f  little leaflets. During the Conference, finally, this docum ent forms 
again the basis o f  discussion o f  a m eeting open to all m em bers o f  the Association. 
D uring this m eeting new directions or further im provem ents o f  the text are also on 
the agenda. O nce the Conference has closed its doors, the whole exercise starts all 
over again, until the Com m ittee subm its a final set o f  draft rules or concludes its 
work.

THE COMMITTEE ON COASTAL STATE JURISDICTION RELATING 
TO MARINE POLLUTION

1. O rganizational aspects

This Com m ittee o f  the ILA on Coastal State Jurisdiction Relating to M arine 
Pollution was established in 1993. A t that tim e Prof. J. C raw ford was D irector o f 
Studies and Prof. A. Soons Chairm an o f  the Com m ittee. W hen the latter becam e 
D irector o f  Studies in 1998, the C hairm anship o f  the Com m ittee was taken over by 
Prof. K. Hakapää. The author o f  the present paper was appointed Rapporteur. In 
1997, Drs. E. M olenaar jo ined  the officers o f  the Comm ittee as 
Assistant-Rapporteur.

C onform ing the method o f  work described above,101 a first officia l1 
report was prepared for the 1996 Helsinki C onference.103 A second report followed

“T he O fficers  o f  a C om m ittee  shall com m u n ica te  regu larly  w ith  m em bers  o f  the C om m ittee. T hey shall 
p rov ide  su ffic ien t tim e to  them  for co m m en tin g  on d ra fts  p repared  by the R apporteur(s), in o rd e r to 
en su re  that the reports  o f  th e  C om m ittee  rep resen t the co llec tive  w ork  o f  its m em bersh ip . T he C h a ir  o f  
the C om m ittee  shall keep  the D irec to r o f  S tud ies in fo rm ed  o f  the w ork  o f  th e  C om m ittee" .
101 S e e  su p ra  su b  II (3).
102 A so -called  First In ternal In terim  R eport w as a lread y  p repared  b y  the R apporteur fo r the 66 ' ILA  
C onference , held  at B uenos A ires, A rgen tine  in 1994. A  slig h tly  m odified  version  o f  this rep o rt w as
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two years later and was presented during the Taipei C onference.104 The final report 
o f  the Comm ittee will be subm itted for discussion at the next 2000 Conference to 
be convened during the month o f  July at L ondon.105 It is this document, which has 
ju s t been subm itted to ILA Headquarters a few days ago ,106 which will form the 
cornerstone o f  the present paper.

Several prelim inary caveats need to be taken into account, however. First 
o f  all, according to the procedure explained above, the Final Report, even though it 
has been prepared by the Rapporteur and the A ssistant Rapporteur, ends up being a 
collective undertaking which represents the view s o f  the Comm ittee as a whole, and 
through its m em bers, the regional Branches represented in it. The comm ents 
included in this paper, therefore, should be understood against this background. 
Secondly, this text does not necessarily represent the final version o f  the report as it 
will appear in the proceedings o f  the Sixty-Ninth Conference Report after the July 
Conference. Am endm ents may still be made to it taking into consideration the 
rem arks made during its discussion at the London Conference next July. Thirdly, 
the mem bership o f  the Committee has fluctuated som ewhat over the years, but it 
ended up by representing tw enty-five different B ranches'1'7 and five more countries 
through Headquarters m em bers.108 Finally, despite the broad title bestowed on this 
Committee at the tim e o f  its inception, the latter m ade a clear choice during the 
early stages o f  its existence that vessei-source pollution would be its main focal 
point. A t the sam e time it was decided that the central objective o f  the C om m ittee’s 
w ork would be to produce results which could facilitate the interpretation and 
application o f  the 1982 United Nations Convention on the Law o f  the S ea.109

During the lifetime o f  the Comm ittee, moreover, it becam e apparent that 
state practice played a crucial role in the realization o f  its objectives. From the very 
beginning, therefore, this Comm ittee has worked by m eans o f  questionnaires to be 
filled in by its members. During the preparatory m eetings leading up to the London

pub lished  la ter on . See  F ranckx, E., "C oasta l S ta te  Ju risd ic tion  w ith  R espect to M arine Pollu tion  - Som e 
R ecen t D evelopm ents and  F uture C hallenges,"  10 In te rn a tio n a l Jo u rn a l o f  M arine  a n d  C o asta l L aw  
pp. 2 5 3 -2 8 0 (1 9 9 5 ).
" "  "F irst R eport”  ( o f  the C om m ittee  on C oasta l S tate  Ju risd iction  R ela ting  to M arine  Po llu tion , M ay 
1996), in The In te rn a tio n a l L aw  A ssocia tion : R eport o f  the S ix ty-Seven th  C o n ference  h e ld  a t H elsinki, 
Fin land , 12 lo ¡7  A ugust 1996, London, ILA , pp. 148-178 (1996).
104 "S econd R eport" ( o f  the C om m ittee  on C oasta l S tate  Ju risd ic tion  R elating  to  M arine  Po llu tion , 1998), 
in 68lh C onference  R eport, su p ra  note , pp. 372-400  (1998).
105 T h is C on ference  w ill be held on  25-29 Ju ly , 2000.
106 O n 18 A pril 2000  to  be precise. H ere ina fter c ited  as Final R eport.
107 N am e ly  A rgen tina, A ustra lia , A ustria , B elg ium , B razil, C anada. C h ile , D enm ark , E ston ia , F inland, 
F rance, G erm any , India, Ireland, Italy, Japan , M alta, M exico , N etherlands, Pakistan, P h ilippines, R .O .C ., 
S w eden . U .K. and U .S.A .
Inii N am ely  G reece , Iceland, Indonesia , M alaysia  and  P .R .C .
109 U nited N ations, The L a w  o f  the S ea : U nited  N a tions  C onven tion  on th e  L aw  o f  the S ea  (U .N . Pub. 
S ales N r. E .83 .V .5). H ere inafter c ited  as 1982 C onvention . This conven tion  en tered  into force on 
N ovem ber 16, 1994.
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Conference, when the decision was taken to publish the work o f  the C om m ittee,110 
it was also agreed that Com m ittee m em bers would be invited to write national 
reports. As o f  now, sixteen such reports have been prom ised for inclusion.111

2. Substantive aspects

The Final Report, unlike the outcom e o f  the work o f  many other ILA 
Com m ittees in the past,112 did not take the form o f  a draft convention. Indeed, even 
though the opinion could be found in the specialized literature that Part XII o f  the 
1982 Convention “does not balance the interests o f  coastal and maritim e states 
fairly”, 113 the Comm ittee arrived at the conclusion that no new general international 
convention is necessary at present. On the contrary, it is believed that the 1982 
Convention is flexible enough to accom m odate the new stressed placed on it. 
Instead o f  producing a draft convention, therefore, the Comm ittee opted for an 
approach sim ilar to one followed by the Restatements o f  the American Law 
Institute. The last part o f  the Final Report, as a consequence, consists o f  a series o f  
conclusions, fourteen in total, w hich are then followed by commentaries.

These just-m entioned stressed are mainly the consequence o f  som e major 
m aritim e casualties which occurred after the text o f  w hat finally became Part XII o f  
the 1982 Convention was finalized during the Third United Nations Conference on 
the Law o f  the Sea.114 It is noteworthy for instance that the lifetime o f  the 
Com m ittee itself was marked by a series o f  such incidents,115 the most recent in 
tim e being the Erika  disaster in front o f  the French coast on 12 D ecem ber 1999.116 
Im m ediately after such occurrences, when the international attention is directly 
focused on them , it appears often feasible to incorporate substantial adjustm ents to 
the existing international legal framework. But equally true is the fact that many o f  
these far-reaching proposals for adjustm ent subsequently tend to fall into oblivion 
as public interest slow ly ebbs aw ay once again. O r to use the words o f  the 
Secretary-G eneral o f  the International M aritim e O rganization,117 i.e. the competent 
m aritim e organization as described by the 1982 Convention:

" "  V essel-source  P ollu tion: The W ork o f  the ILA  C om m ittee  on C o asta l S ta te  Ju r isd ic tion  R e la ting  to  
M a rin e  P o llu tion  (1993 -2000 )  (F ran ck x , E., ed .). T h e  H ague, M artian s  N ijh o ff  (2000). Forthcom ing.
111 C o v erin g  the fo llow ing  areas: A ustra lia , B elg ium , C hile , D enm ark , F in land , F rance, G erm any,
G reece . Ice land , Ita ly , N etherlands, P .R .C ., R .O .C ., S w eden , U .K . and U .S.A .
113 For som e illu strious exam ples , s e e  su p ra  su h  II ( I )  in Jine.
111 B odansky , D., "P ro tec tin g  the M arine E nv ironm en t from  V esse l-S ou rce  Pollu tion”, 18 E co lo g y  L aw  
Q u a rter ly  p. 7 1 9 ,7 7 7 (1 9 9 1 ) .
1,4 T h is C on ference  started  in 1973 and w as conc luded  in 1982. H ere ina fter cited as U N C L O S  III.
115 See  fo r instance the l in te r ,  sp illin g  84 ,000 tons o f  oil in the sou thern  S hetland  Islands in 1993, and the 
S ea  E m press, lo s ing  abou t 70 .000  tons o f  oil on the E nglish  P em brokesh ire  coast in 1996.
116 10.000 tons o f  h eavy  fuel w ere sp illed . A n o th er 20 .000  tons rem ain  fo r th e  m om ent trapped  in the 
w reck  o f  the sh ip , lay ing  at a  depth  o f  abou t 120  m eters.
117 H ere inafter cited  as IM O.

“ im mediately after a m ajor accident, and I refer particularly to the 
E stonia , we could have done anything with respect to ro-ro 
ferries. Twelve months, fifteen months later, issues crept in 
which did not allow things to proceed just the w ay som e o f  us 
might have w ished.’’" 8

The reaction o f  the French President in the wake o f  the Erika  accident on 
29 D ecember 1999, o f  which Le M onde  stressed the “déjà entendu” nature since it 
corresponded rem arkably well w ith the declaration made by Valéry Giscard 
d ’Estaing ju s t after the grounding o f  the Am oco Cadiz in 1978,119 was therefore 
illustrative o f  this tendency. France did take a series o f  concrete initiatives early 
2000120 and indicated that it would seize the French presidency o f  the European 
Union during the second half o f  the year 2000 to make security al sea a priority 
issue.121 W ithout waiting for this French presidency, the Com m ission in the 
m eantim e already initiated a series o f  proposals during the month o f  March 2000 .122 
The latter was explained by the Vice-president o f  the European Com m ission in 
charge o f  transport and energy, Mrs. Loyola de Palacio, w ith reference to the above 
m entioned trend:

“ Il faut saisir l’opportunité que représente la tragédie de Y Erika et 
donc agir vite pour mieux assurer la sécurité m aritim e au large 
des côtes de l’Union.” 123

But does this im ply that France or the European Union will go cavalier seul?  One 
may doubt the correctness o f  this submission. Indeed, France already informed the 
Secretary-General o f  IMO about its intentions, by means o f  a letter co-signed by its 
M inister o f  Supply, Transport and H ousing on the one hand, and the M inister o f 
Foreign Affairs on the other, in which it stressed that IMO

“remains the natural forum for discussions and decisions that will 
create the right conditions for safer and more responsible 
m aritim e transport. Out o f  respect for the international law o f  the 
sea, and with the aim o f  bringing together, under your aegis, all 
the States concerned, the French authorities wish to achieve 
progress over these concerns.” 124

lls O 'N e il, W ., “C onclud ing  R em arks", in C urren t M aritim e Issues  a n d  the In te rn a tio n a l M aritim e  
O rganiza tion  (N ordqu ist, M . & M oore. .1., cd s .). T he H ague, M an iliu s  N ijhoff, p. 431 , 432 (1999). 
m  L e  M onde, 31 D ecem ber 1999, p. 8.
130 L e  M onde, 17 F ebruary  2000, p. I I .
131 Le M onde. 31 D ecem ber 1999, p. 8.
132 Le M onde, 4  M arch  2000, p. 15.
133 A s reprin ted  in Le M onde,  4 M arch 2000 , p . 15.
134 A s reprin ted  in In ternational M aritim e O rgan iza tion , C om m un ica tion  from  th e  G overnm ent o f  France, 
IM O  doc. C ircu la r le tte r N o. 2208, 29 F ebruary  2000.
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At the sam e tim e one can stress the very reluctant attitude o f  Europe to defy the 
existing international system  in a unilateral m anner.125 IMO, by m eans o f  its 
Secretary-General, has already firmly taken position in this respect by em phasizing 
that it is, and rem ains the only appropriate forum where such issues should be 
considered and adopted.126

3. The “conclusions” arrived at by the Final Report

The first four conclusions relate to the rules o f  reference to be found in the 
1982 Convention with respect to vessel-source pollution, namely the concepts o f  
“generally accepted international rules and standards” 127 and “applicable 
international rules and standards” .128 The former primarily concern prescriptive 
jurisdiction either for flag states, in which case it constitutes a mandatory m inim um, 
or o f  coastal states, where it rather represents a facultative maximum . The latter, on 
the other hand, concern enforcem ent jurisdiction by flag states, port states and 
coastal states alike.

Going back to the origins o f  the notion o f  GAIRS, which is to be found in the 
1958 United Nations Convention on the High Seas,129 it is argued that this concept 
gives expression to the “um brella” function o f  Part XII o f  the 1982 Convention by 
securing the prim acy o f  international rules and standards over national laws and 
regulations. The prim ary rules apportioning com petence are to be found in the 
1982 Convention, the secondary rules, containing the more technical rules and 
regulations, on the other hand are mainly to be found in the relevant conventions 
and other documents draw n up under the auspices o f  IMO. This particular rule o f  
reference entails that states parties to the 1982 Convention are bound by these latter 
technical rules and regulations, in w hatever form they are expressed, as long as they 
are “generally accepted” .

I2? F ranckx , E., su p ra  no te  , pp. 2 7 7 -280 , w here the E u ro rep -zone in itia tive is d iscussed , and b y  the sam e 
au tho r "E vo lu tions recen tes du d ro it de la m e r dans se s  relations avec  l'env ironnem ent," in L 'a c tu a lité  du  
dro it de l'env iro n n em en t (A c tes  du  co lloque d e s  17-18  novem bre  1994), B ruxelles, B ruy lan t, pp. 227, 
254-258  (1995).
I2(’ In ternational M aritim e O rgan iza tion , D raft R eport o f  th e  M arine E nv ironm en t P ro tec tion  C om m ittee  
on its F orty-F ourth  S ession , IM O  doc. M E P C  4 4 /W P .6 , 9  M arch , 2000 . F o r the con ten t o f  the statem ent 
o f  the S ecre tary -G enera l see  su b  1.7, fo r the o v e rw helm ing  support by th e  o the r partic ipan ts , se e  sub  
1.12 and 1.14. A  sum m ary  w as  already  in c luded  in the uned ited , ad v an ce  copy  o f  the rep o rt o f  the 
S ecre tary -G enera l o f  the U nited  N ations  on  the law  o f  the sea  fo r the y ea r 2000 . See  U n ited  N ations, 
R eport o f  the S ecre ta ry-G enera l: O cea n s a n d  th e  L a w  o f  the Sea  (U .N . D oc. A /55 /...) , 17 M arch  2000, 
para. 79, as  ava ilab le  on In ternet: h ttp ://w w w .u n .o rg /D ep ts /lo s /G A 5 5 _ 6 l.h tm .
127 H ereinafter cited as G A IR S .
128 H ereinafter cited as A IRS.
129 450  U nited  N a tions  T rea ty  Ser ie s  82, A rt. 10. T h e  pu rpose  o f  th is  a rtic le  w as to  m ake com pu lso ry  to
all s ta tes the so -ca lled  m aritim e ru les o f  the road , w h ich  had no t yet taken the form  o f  in ternational 
conven tions, bu t w hich w ere  respected  b y  m ost states.

AIRS are defined as international rules and standards which, at the time o f 
a violation, are operational in the direct relationship between the flag state on the 
one hand, and the coastal or port state on the other. For parties to the 1982 
Convention, which are bound by GAIRS, this means that the latter concept is 
included in AIRS. Consequently, supposing a particular technical rule or regulation 
is contained in a convention, the combination o f  the rules o f  reference 
just-m entioned results in the fact that it does no longer m atter for coastal states 
w illing to enforce such a technical rule o r regulation against a foreign vessel in 
front o f  its coast, w hether the flag state o f  the latter is also a party to the convention 
containing the generally accepted technical n ile  or regulation in question, in the 
supposition that the flag state is a  party to the 1982 Convention.

Conclusions five and six relate to the pacia  lertiis principle and the 
particular approach o f  the 1982 Convention to vessel-source pollution, based as it is 
on the rules o f  reference ju s t explained. The question can indeed be raised whether, 
by discarding the requirem ent for the flag state to be a party to the concrete 
convention containing the technical rule or regulation enforced against its vessel, 
one does not negate the pacta tertiis principle which rem ains a generally recognized 
cornerstone o f  contem porary international law .130 The Com m ittee cam e to the 
conclusion that this was not the case. The consensual nature o f  international law is 
satisfied by the fact that states, by becom ing party to the 1982 Convention, 
autom atically agree to accept the rules o f  reference contained in it. One in other 
w ords subscribes to a technique o f  law -m aking to be followed, rather than to 
concrete norms, the content o f  which may m oreover be unknow n at the tim e o f  the 
consent. This legal technique o f  law -m aking by reference appears especially 
efficient when contained in a widely ratified document such as the 1982 
Convention.

Conclusion seven concerns the concept o f  “wilful and serious pollution” to 
be found in Arts. 19 (2)(h) and 230 (2) o f  the 1982 Convention, but are not defined 
by that document. A closer analysis o f  state practice does not really shed any 
additional light on this matter either. It is subm itted that the act o f  wilful and 
serious pollution, together with the non-com pliance with the notion o f  passage as 
articulated in Art. 18, as well as the involvement in a maritim e casualty which 
would give the coastal state a right to intervene under general international law, are 
all actions which result in the loss o f  the right o f  innocent passage when they occur 
in the territorial sea. To this one could add the mere presence o f  ships in the 
territorial sea whose condition is so deplorable that it is extrem ely likely to cause a 
serious incident w ith major harmful consequences, including to the marine 
environment. N orm ally, however, passive requirem ents, such as construction, 
design, equipm ent and manning standards, the type o f  cargo carried on board or the 
mere threat o f  pollution do not render passage non-innocent.

120 A s cod ified  in the V ienna C onven tion  on the Law  o f  T reaties, 23 M ay 1969, m ultila teral, A rt. 32, 
1155 U nited  N ations T rea ty  Series  3 3 1, w here  it is s tated  tha t treaties do  no t "crea te  either obligations or 
righ ts  f o r a  third State w ithout its consen t".

http://www.un.org/Depts/los/GA55_6l.htm


Conclusion eight has to do with tw o rather novel concepts, namely 
mandatory ship reporting on the one hand, and vessel traffic system s on the other. 
The problem with these notions is that they are neither allowed nor prohibited by 
the 1982 Convention. At present, both appear to be tied to the territorial sea notion, 
even though m andatory ship reporting may exceptionally operate beyond that zone. 
They are m oreover not supposed to prejudice the legal regimes o f  straits used for 
international navigation and archipelagic sea lanes.

Finally, conclusions nine until fourteen all relate to coastal state 
enforcem ent pow ers over vessel-source pollution. First (Conclusion nine) a 
distinction is made between enforcem ent pow ers over ships in innocent passage and 
those in non-innocent passage. Only the latter category includes the expulsion from 
the territorial sea as a sanction.

Secondly (Conclusion ten) the issue o f  non-transit passage is analyzed. 
Here, an analogy is made with non-innocent passage, as well with respect to the 
conditions as the actual enforcem ent powers.

Thirdly (Conclusion eleven) coastal state enforcem ent powers in 
archipelagic w aters and archipelagic sea lanes are considered. In this respect it is 
subm itted that references to the territorial sea in Part XII should be read to include 
archipelagic waters for the purpose o f  coastal state jurisdiction over vessels-source 
pollution. Because o f  the marked sim ilarity between the transit passage regim e on 
the one hand and the archipelagic sea lanes passage on the other, certain articles 
relating to the former are believed to apply to the latter as well.

Fourthly (Conclusion twelve) the enforcem ent pow ers o f  the coastal state 
in the exclusive econom ic zone are considered. In this respect it is specifically 
subm itted that the pow ers under Art. 220 (3, 5 &  6) should also apply to violations 
com m itted in the coastal state’s internal w aters or territorial sea but actually 
enforced when the ship reaches the exclusive econom ic zone o f  that particular state.

Fifthly (Conclusion thirteen) the special areas under Art. 211 (6) are 
focused upon. Here it is suggested that IM O should prepare a list o f  theoretical 
laws and regulations which can be adopted by the coastal state under paragraph (a) 
o f  that article. W hen a proposal is then m ade by a particular coastal state, IMO 
would subsequently have to indicate those laws and regulations which would be 
appropriate in casu. Also the additional measures, possible under paragraph (c), 
need IMO approval. This time, how ever, they can only relate to discharges or 
navigational practices excluding construction, design, equipm ent and manning 
standards.

Finally (Conclusion fourteen) special attention is devoted to Art. 234 
relating to ice-covered waters. In this framework, the recent work within IMO 
concerning the guidelines for ships operating in ice-covered waters is believed to 
provide a useful instrum ent to give concrete content to the “due regard to 
navigation” clause. The latter, in fact, contains the only restriction to the coastal 
s ta te ’s com petence in its exclusive econom ic zone in this respect.

IMPLICATIONS FOR THE AEGEAN SEA

It will be clear after having reviewed the conclusions arrived at by the ILA 
Comm ittee on Coastal State Jurisdiction Relating to M arine Pollution, that some o f 
them are completely irrelevant simply because o f  the subject matter treated. This 
most certainly applies to Conclusion fourteen which relates to ice-infested waters. 
It also seems to apply to Conclusion eleven concerning coastal state enforcement 
powers in archipelagic waters and archipelagic sea lanes since the definition o f  an 
archipelagic state in the framework o f  the 1982 Convention explicitly excludes 
G reece to fit under this juridical category,131 even though the etym ological origin o f 
this concept may well be rooted in that very country .132 The argum ent sustaining 
that G reece may nevertheless further develop this notion so that one day it will be 
able to rely on the special archipelagic regime provided for by that convention,133 
does not seem very realistic. A closer analysis o f  Part IV reveals that there is no 
scientific basis at all to the rules contained in that section, resulting in the fact that 
some countries are included, while others remain excluded from the system. The 
latter can only be explained from a telcological approach, i.e. that the drafters o f  the 
convention phrased this part especially in view  o f  excluding a considerable number 
o f  potential claim ants.134 The argument moreover looks a som ewhat odd. What 
would indeed remain o f  the package deal o f  the 1982 Convention if  all parties 
would start developing sim ilar argum ents concerning particular conventional 
provisions which are not totally satisfactory for them ? Finally also Conclusions 
twelve and thirteen remain inoperative in the Aegean Sea because no exclusive

1,1 1982 C onven tion , A rt. 46  (a). S e e  especially  the sign ificance  o f  the w ord  “w h o lly” used  in this 
defin ition .
132 R oucounas, E ., “G reece  and  the Law  o f  the S ea" , in The L aw  o f  th e  Sea : The E uropean  U nion a n d  Its  
M em b er  S ta tes  (T reves, T . &  P ineschi, L., ed s .). T h e  H ague, M artinus N ijho ff, p . 225 , 232 (1997).
133 See  E conom ides, C ., “ La nouvelle  conven tion  su r le dro it de la m er e t la G rèce: le  p o u r e t le con tre”, 
48 R evue H ellén iq u e  d e  D ro it In te rn a tio n a l p. 53, 63 (1995), w here  this au th o r w rites that “ la notion 
d 'a rch ip e l ait é té  pou r la p rem ière fois consacrée  par le d ro it d e  la m er, ce qui est un poin t p o s itif  pou r la 
G rèce, qui pourra  à l ’av e n ir  oeu v re r pour l 'ex ten s io n  p rogressive  de ce tte  no tion , avec ses effets 
bénéfiques, à  tous les arch ipels , m êm e ceux appartenan t à des  E tats  m ix tes , c ’e s t-à -d ire  ceux  qu i, en 
dehors des îles, d isposent éga lem ent de te rrito ires co n tinen taux”.
134 S e e  fo r in stance  O ’C onnell, D ., 1 The In te rn a tio n a l L a w  o f  the S ea , O xford , C la rendon  P ress, p. 256
(1982), w ho  states: “T o  enab le  this nego tiation  to  p roceed , it w as though t necessary  to lim it the num ber
o f  coun tries w hich  w ou ld  be adm itted  to the arch ipelag ic  b loc , and  therefo re to define an  archipelago  so
as to ex c lude  all bu t the adm itted  m em bers. F rom  a d ip lom atic  poin t o f  view , th is  m anoeuvre m ay have
had som eth ing  to com m end  it, bu t the artific iality  o f  the con trivance  tended  to dep riv e  the co ncep t o f  any
in trinsic  v a lid ity”.



o
econom ic zones exist there at present.135 This tendency is characteristic o f  the 
M editerranean as a w hole.136

But m ore fundam entally, the question can be raised w hether the work o f 
the Comm ittee, w hose main objective consisted precisely o f  clarifying certain 
specific provisions o f  the 1982 C onvention,137 has indeed anything to offer to a 
country like Turkey which is not a party to that particular legal instrum ent at 
present and does not seem inclined to becom e so in the near future.

Since the other riparian state bordering the Aegean Sea recently becam e a 
party to the 1982 C onvention,138 the delicate problem arises concerning the 
custom ary law nature o f  the provision here under consideration.

W ithout trying to be exhaustive, the present paper intends to take a closer 
look at this specific problem with respect to two broad issues still to be found in the 
list o f  topics which formed part o f  the w ork o f  the ILA Comm ittee and which have 
not been put aside so far in this section for lack o f  relevance.139 The first concerns 
the rules o f  reference contained in the 1982 Convention in the area o f  vessel-source 
pollution. The second relates to the issue o f  straits.

1. The rules o f  reference relating to vessel-source pollution

It is the firm believe o f  the present author that the “G A IR S” rule o f  reference 
relating to vessel-source pollution, to be found in the 1982 Convention, does not 
form part o f  present day custom ary international law. D ifferent reasons can be put 
forward to sustain this submission.

First o f  all, there is the origin o f  the rule in question. As already referred 
to above,140 this rule finds its roots in the 1958 Convention on the High S eas141 and 
strictly applied to the area o f  safety o f  navigation. During UNCLOS III, however, 
the field o f  operation o f  this concept was broadened to a completely new area o f

1,5 Even though  som e au thors have urged G reece  to estab lish  such  a zone. S ee  fo r instance K ario tis, T ., 
“T he C ase  fo r a G reek  E xc lusive E conom ic  Z o n e  in the A eg ean ”, 14 M arine  P o licy  pp. 3 -14  (1 9 9 0 ) as 
w ell as a la ter a rtic le  by the sam e au thor, “G reek  F isheries and  the R o le  o f  the E xc lusive Econom ic 
Z one” , in G reece  a n d  th e  L a w  o f  th e  S ea  (K ario tis , T ., ed .), T h e  H ague, M artinus N ijhoff, pp. 187, 
2 0 6 -2 0 9 (1 9 9 7 ) .
I3ft S e e  for in stance  Q uéneudec , J .-P ., “ R appo rt général (L a  concerta tion  en  m atiè re  éc onom ique)”, 
3 R e vu e  d e  l 'In d e m e r  pp. 169, 170-171 (1995 ), w ho  sta tes the princ ip le  in a  special issu e  on the 
M ed iterranean , and T reves, T „  “ R appo rt généra l (A ction  com m une p o u r la  pro tection  de 
l’en v ironnem en t m arin )”, ih id ., pp. 71, 82-83 , w ho  specifies  the p ractice o f  sta tes in th is  respect. This 
m akes the regu la to ry  ro le  o f  E uropean C om m un ity  in the area ra th er p rob lem atic . S ee  C atald i, G ., “ La 
po litique  co m m unau ta ire  d e  la pêche”, in L e  d ro it in te rn a tio n a l d e  la  p ê c h e  m a ritim e  (V ignes , D ., 
C asad o  R aigón, R. &  C ata ld i, G ., ed s .), B ruxelles , B ruy lan t, pp. 2 8 0 , 304-309  (2000).
117 S e e  su p ra  no te  and ac com pany ing  text.
158 21 Ju ly  1995, as av a ilab le  on In ternet: h ttp ://w w w .un .o rg /D ep ts /lo s/lo s94st.h tm .
1,9 See  supra notes - and  accom pany ing  text.
14,1 S e e  su p ra  no te and acco m p an y in g  text.
141 S e e  th e  excellen t s tudy  in th is  respect by  O xm an , B ., “T h e  D uty to  R espec t G enera lly  A ccep ted  
In te rnationa l S tan d a rd s”, 24  N ew  York U n ivers ity  Jo u rn a l o f  In te rn a tio n a l L a w  a n d  P o litic s  pp. 109-159 
(1991).

application, namely that o f  marine pollution prevention. U nder such circumstances, 
a supplem entary difficulty seem s to have been added for the inclusion o f  this 
concept in the corpus o f  custom ary international law.

But there are more fundamental objections. Law-m aking by reference 
appears to be a rather novel developm ent in international law. And even though the 
Final Report found ample support for this in the specialized legal literature, strong 
objection was also encountered. The latter came as well from generalists discussing 
the contem porary sources o f  international law 142 as from specialists involved in the 
establishm ent o f  the technical rules and regulations.143 If  the principle itself is 
therefore already contested in som e quarters with respect to states parties to the 
1982 Convention them selves, it seem s hard to conceive how this principle could 
then be made applicable to non-parties through the m echanism  o f  customary 
international law.

Therefore, even though the Second Report suggested that GAIRS did form 
part o f  custom ary international law ,144 the Final Report, after a detailed analysis o f  
the question, limited the rule to clearly stating:

“By becom ing a party  to the 1982 Convention, states ipso facto  
accept the legal technique o f  law -m aking by reference inherent in 
the very notion o f  generally accepted international rules and 
standards.” 145

Finally, a  quite sim ilar argum entation was developed by some authors with respect 
to the so-called 1995 Fish Stocks A greem ent,146 namely that certain provision 
contained therein give rise to obligations erga om nes.'47 By becoming party to the 
1995 A greement, indeed, one accepts beforehand to be subjected to the regulations 
enacted by regional fisheries organizations, to which one may not have adhered or 
whose regulations one m ay not have consented to .148 A thorough study by the

142 S e e  fo r instance D anilenko, G ., L a w -M aking  in the In te rna tiona l C om m un ity , D ord rech t. M artinus 
N ijhoff, pp. 72-73  (1993).

143 S e e  fo r instance B lanco -B azan , A ., “IM O  In te rface w ith  the Law  o f  the Sea C onven tio n ”, in C urren t 
M aritim e  Issues  a n d  th e  In te rn a tio n a l M a ritim e  O rgan iza tion  (N ordqu ist, M  & M oore J ed s  ) supra 
no te  , pp. 269 , 278-284.
l44S econd R eport, su rp a  no te , pp. 385-388.
145 Final R eport, sup ra  note and ac com pany ing  text. S e e  C onclusion  N o. 6. O u r em phasis.
146 A greem en t fo r the Im plem entation  o f  the P rovisions o f  the C onven tion  R elating  to  the C onservation  
and M anagem ent o f  S tradd ling  Fish S tocks and H ighly  M igrato ry  Fish S tocks (U .N . Doc. 
A /C O N  F. 164/37, 8 S ep tem ber 1995), rep rin ted  in 34 In te rn a tio n a l L eg a l M a teria ls  pp. 1542-1580 
(1995). H ere inafter c ited  as 1995 A greem ent. T h is  ag reem ent has not yet en tered  into force.

D elbrück, J ., ‘ Law s in the P ub lic  In te re s t’ -  Som e O bservations on the Foundations and 
Iden tifica tion  o f  erga om nes N orm s in In ternational L aw ", in L ib e r  a m icorum  G ün th er  Ja e n icke  -  Zum  
SS. G eburts tag  (G ötz, V ., S eltner, P. &  W olfrum . R., ed s .). B erlin . S pringer, pp. 17, 26-27  (1998). See  
a lso  d e  Y turriaga, J „  The In te rn a tio n a l R eg im e o f  F isheries: F rom  U N C L O S  I9 S 2  to  th e  P resen tia ! S ea , 
T he  H ague, M artinus N ijho ff, p. 223 (1997).
148 F itzm aurice, M ., “ M odifica tions to the P rincip les o f  C onsen t in R elation to C erta in  T reaty
O b liga tions” , 2 A ustrian  R e v iew  o f  In te rna tiona l A  E uropean  L aw  pp. 280  and 296 ( 1997).

http://www.un.org/Depts/los/los94st.htm


present author o f  this specific issue cam e to the conclusion that the application o f 
the rule o f  reference to be found in the 1995 Agreem ent is strictly tied to the 
conventional framework, i.e. only operates betw een states parties to the 
1995 A greem ent.149

W hen applied to the Aegean setting, and more particularly to the 
relationship between Greece and Turkey, this reasoning entails that as long as 
Turkey does not becom e a party to the 1982 Convention, its ships should not be 
subjected to G AIRS by any other countries having ratified the said convention. 
Taking in view the fact that Turkey is only party to a rather limited number o f  IMO 
conventions on the subject,150 this may be an im portant issue for this country to 
consider.

2. The strait issue

The question w hether the transit passage regim e provided for in the 
1982 Convention forms already part o f  custom ary international law, is not an easy 
one to answer. Nevertheless, after a careful exam ination o f  the question, based on 
the convention itself and state practice inside as well as outside the conference 
framework, T. Treves cam e to the carefully balanced conclusion in 1991 that in 
straits o f  m inor im portance, non-suspendable innocent passage appeared to be the 
rule, w hereas for m ajor straits a freedom o f  m ovem ent sim ilar to the one existing on 
the high seas formed part o f  custom ary law, subjected only to certain environmental 
and safety concerns o f  the coastal s ta te .151 This conclusion can only have taken 
firm er root during the decade which has passed since then.

H owever, since the work o f  the ILA Com m ittee was strictly tied to the 
fram ew ork o f  the 1982 C onvention, this part will not look into the, be it very 
topical issue,152 o f  the Straits o f  Chanakkale and Istanbul. Both o f  them are indeed 
excluded from the application o f  the transit passage regim e provided by Part III o f 
the 1982 Convention by m eans o f  Art. 35 (c),153 o f  which they are said to be 
“arguably the fullest and best exam ple” .154

I‘’9 F ranckx , H., "P a c ia  T ertiis  and  the A greem en t fo r the Im plem entation  o f  the P rov isions o f  th e  U nited 
N ations C onven tion  on the L aw  o f  the S ea  o f  IO D ecem ber 1982 re la ting  to the C onservation  and 
M an ag em en t o f  S trad d lin g  F ish  S to ck s  a n d  H ig h ly  M ig ra to ry  F ish  S tocks .”  A ccep ted  fo r p ub lica tion  by  
the T ulane Jo u rn a l o f  In te rn a tio n a l a n d  C om para tive  L aw . Forthcom ing .
,5" A s ava ilab le  on  In ternet: h ttp ://w w w .im o .o rg /im o /conven t.
151 T reves  T ., “ N av iga tion", in 2 A H andbook on  the N ew  L a w  o f  th e  Sea  (D upuy , R .-J. &  V ignes, D.. 
cd s .) , D ord rech t, M artin u s  N ijh o ff, pp . 8 3 5 ,9 7 0 -9 7 6  (1991).
152 S e e  in fra  su b  V. fo r fu rthe r references.
IM W hich  reads: “N o th in g  in this part affec ts: ... (c ) the legal reg im e  in s tra its  in w hich  p assage  is 
regu la ted  in w hole o r  in part b y  lo n g -s tan d in g  in ternational co nven tions  in force sp ecifica lly  relating  to 

such  stra its" .
IM Plant, G „  “ N av iga tion  R eg im e in the T u rk ish  S tra its  fo r M erchan t S h ips in P eacetim e: Safety, 
E nvronm cntal P ro tec tion  and H igh P olitics” , 2 0  M a rin e  P o licy  p. 15, n o te  3.

The rem aining strait issue concerns in fact the validity o f  the Greek 
declaration, first m ade on the day o f  the final vote on the 1982 C onvention,155 and 
later at the time o f  signature150 as well as at the time o f  ratification,157 and which 
provides:

“In areas w here there are  num erous spread-out islands that form a 
great num ber o f  alternative straits which serve in fact one and the 
sam e route o f  international navigation, it is the understanding o f 
the Greece that the coastal State concerned has the responsibility 
to designate the route or routes, in the said alternative straits, 
through which ships and aircraft o f  third countries could pass 
under the transit passage regime, in such a way as on the one 
hand the requirem ents o f  international navigation and overflight 
are satisfied, and on the other hand the minim um security 
requirem ents o f  both the ships and aircraft in transit as well as 
those o f  the coastal State are fulfilled.” 158

This statem ent was contested by Turkey w ith respect to the original claim in 
1982,159 as well as with respect to the repetition o f  that claim  later on in 1995.100

This interpretation has certainly found som e adherents in the specialized
legal literature,161 but is contested by others who specifically focused on the

_ 162 issue.
The way out o f  this dilemm a, as suggested by B. O xm an, could to be found in the 
possibility fo r G reece to  restrict in certain areas its ow n territorial sea claim s in 
order to create routes o f  sim ilar convenience with respect to navigational and 
hydrographical characteristics in areas which would norm ally be overlapped by 
territorial w aters.163 Both the strait state and shipping nations w ould profit from 
such a self-restriction, a recipe already successfully applied in other regions o f  the 
w orld, as for instance in the Finnish G u lf between Estonia and F inland.164

155 30 A pril 1982.
156 IO D ecem ber 1982.
157 S e e  s u p ra  no te  .
I5R B oth tex ts  a re  ava ilab le  on In ternet: h ttp ://w w w .un .o rg /D ep ts /lo s/lo s94st.h tm .
159 U N C L O S III, 17 O ffic ia l R ecords. Part B . D oc. A /C onf.62 /W S /34 , p. 226.
If'n A s reprin ted  in 30  L aw  o f  the Sea  B u lletin  (  1996).
Ifl1 S e e  for instance S tc laka to s-L overdos, M ., “ T he C on tribu tion  o f  C hanne ls  to  the D efin ition  o f  Straits 
U sed  fo r In te rnationa l N av iga tion", in 13 In te rn a tio n a l J o u r n a l o f  M a r in e  a n d  C o a s ta l L a w  pp. 71. 
83-84  (1998). S e e  a lso  note 4 6  for fu rther references.
162 O xm an, B ., “ T he A pp lica tion  o f  the S tra its  R eg im e U nder the UN C onven tion  on the L aw  o f  the Sea 
in C om plex  G eog raph ic  S itua tions such  as the A egean  S ea” . P aper p resen ted  at a C on ference  on T he 
P assage o f  Ships T h rough  S tra its , A thens, O c to b e r 23 . 1999. T ex t on file w ith  the author.
IW 1982 C onven tion , A rt. 36.
iM F ranckx, E., “ B altic Sea U pdate (R ep o rt N u m b er 10-14 )" , in 3 In te rna tiona l M aritim e B oundaries  
(C harncy , J. &  A lexander, L ., eds.). T h e  H ague. M artinus N ijhoff. pp. 2 5 5 7 , 2565 -2567  (1998).
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CONCLUSIONS

W hen reading through the present day legal literature on the Aegean Sea, one tends 
to be struck by the fact that environm ental protection does not appear to be a  high 
priority issue in the m inds o f  the riparian states bordering the area. A recent book, 
for instance, treating in about 500 pages the status o f  the Aegean Sea according to 
international law, does not even raise the issue in a  m anner worth m entioning,165 
except with respect to the Turkish S traits.166 Since the work o f  the ILA Comm ittee 
in question precisely concentrated on the issue o f  vessel-source pollution, its 
im portance may likewise be downgraded. The fact that this Com m ittee moreover 
concentrated on the 1982 Convention seem s to further confirm  this trend, since one 
o f  the two states bordering the area is not a party to that legal instrument.

Nevertheless, the present paper dem onstrates that the Final Report o f  the 
Comm ittee does have som e concrete im plications for the Aegean Sea.

Environm ental protection matters, m oreover, more than once proved to be 
an appropriate vehicle to further international cooperation between riparian states, 
even in regions o f  high political tension .167 In the Turkish Straits, which are at the 
center o f  international attention at present,168 environmental issues do take a central 
place at present.169 N evertheless, these straits appear to have had exactly the 
opposite effect on the position o f  the parties involved. Instead o f  a rapprochem ent, 
one rather w itnesses a further grow ing apart o f  positions.

As was the case w ith the 1999 Erika  incident,170 m oreover, the 
breaking-up o f  the Russian Volgoneft 248  in the M arm ara Sea a few days later on, 
resulted in new stresses being placed on the norm al functioning o f  the existing 
international m echanism , even though the vessel broke up w hilst at anchor and 
awaiting discharge o ff  the port o f  A m berli.171 It is to be hoped that in both cases, 
the international reflex w ill finally carry the day.

165 S yrigos, A ., The S ta tu s  o f  the A eg ea n  Sea  A cco rd in g  to In te rn a tio n a l L aw , B ruxelles, B ruylant, 520
pp. (2000). Pollu tion  com es on ly  in to  p lay  w hen it is inc idental to  som e o the r po in t the au th o r w an ts to 
m ake, as fo r in stance  w hen  it is s tated  tha t th e  S ism ik -I , in o rder to  ju s tify  its p resence  in th e  A egean  in 
January  1988, w as  said  to  be on a po llu tion  m o n ito ring  m ission . Ib id ., p. 257.
'" 'Ib id . ,  pp. 323-331.
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